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The following is a quotation of 35 U.S.C. 103(a) which forms the 
basis for all obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1-3 and 5-8 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Reckweg (WO 97/08956). 

Reckweg discloses a vegetable and dairy fat based spread. At page 
2, lines 2-6, the spread is described as a water continuous spread 
containing less than 40% fat, of which 10-55% is a non-dairy fat and 4.5% 
milk protein. Biopolymers are described at page 8, lines 1-9 to be 
structuring agents that are used at a level of 0.5%. The pH of the spread is 
between 4.6 and 5.2. The examples show the preparation process of the 
claims. It is noted that a consecutive mixing order is not required in the 
claims. Claim 6 appears to differ from Reckweg in the recitation of a phase 
volume of the biopolymer phase. Given the fact that the biopolymer phase 
is an aqueous phase and the emulsion is a water continuous emulsion, one 
of ordinary skill in the art would expect the phase volume of Reckweg to fall 
within the range of the claims. No unobvious or unexpected difference is 
seen between the viscosity in Reckweg and the viscosity of the claims. It is 
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appreciated that Reckweg is a spread but preamble limitations do not alone 
carry any patentable weight. 

Claims 1-8 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Gupta (EP 0864255). 

Gupta discloses a water continuous spread containing less than 10% 
fat (Title and paragraph [0035]. Low methoxyl pectin is included at a level 
of 0.5-1% as a polymer (paragraph 0039). Milk protein is included at 3.5- 
6.5% (paragraph 0042). The pH of the aqueous phase of the spread is at 
pH 5.4 (paragraph 0048). The spread is made by separately preparing the 
aqueous and fat phases, mixing the two phases, homogenizing the 
emulsion, pasteurizing the emulsion and packing it. The temperature of 
mixing, set forth in paragraphs 0049 to 0050 appears to fall within the 
range of the claims. No unobvious result is seen from the homogenization 
conditions of Gupta, when compared to the claims. The claims appear to 
differ from Gupta in the recitation of the phase volume of the biopolymer 
phase. Given the fact that the biopolymer phase is the aqueous phase and 
the emulsion is a water continuous emulsion, one of ordinary skill in the art 
would expect the phase volume of Gupta to fall within the range of the 
claims. No unobvious or unexpected difference is seen between the 
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composition in Gupta and the composition of the claims. No unobvious or 
unexpected result is seen from the viscosity of the cream that is set forth in 
claim 8. 

Claims 6-8 are provisionally rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 1-7 
of copending Application No. 10/496,269. Although the conflicting claims 
are not identical, they are not patentably distinct from each other because it 
is not seen that the composition of the prior application is patentably 
distinct from the claims of the present application. 

This is a provisional obviousness-type double patenting rejection 
because the conflicting claims have not in fact been patented. 

A broad range or limitation together with a narrow range or limitation 
that falls within the broad range or limitation (in the same claim) is 
considered indefinite, since the resulting claim does not clearly set forth the 
metes and bounds of the patent protection desired. See MPEP § 
21 73.05(c). Note the explanation given by the Board of Patent Appeals 
and Interferences in Ex parte Wu, 10 USPQ2d 2031, 2033 (Bd. Pat. App. & 
Inter. 1989), as to where broad language is followed by "such as" and then 
narrow language. The Board stated that this can render a claim indefinite 
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by raising a question or doubt as to whether the feature introduced by such 
language is (a) merely exemplary of the remainder of the claim, and 
therefore not required, or (b) a required feature of the claims. Note also, for 
example, the decisions of Ex parte Steigewald, 131 USPQ 74 (Bd. App. 
1961); Ex parte Hall, 83 USPQ 38 (Bd. App. 1948); and Ex parte Hasche, 
86 USPQ 481 (Bd. App. 1949). In the present instance, claims 2, 3 and 7 
recites the broad recitation of the melting point of the fat and the product 
volume, and the claim also recites the preferable range, which is the 
narrower statement of the range/limitation. 

Claims 1-3 and 6-8 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Campbell (0540085). 

Campbell discloses spoonable, soured non-dairy cream that is water 
continuous and contains 15-60% fat (abstract). The fat sources are shown 
at page 2, lines 51-54 to be non-dairy fats. In this case milk powder has a 
dual role as a protein and as a biopolymer. The extent of milk powder in 
the composition is shown in example 4. At page 3, lines 15-26, the process 
is disclosed. The claims, as written, appear to set forth the same process 
steps as Campbell. There is no requirement in claim 1 that step D and step 
A could not be performed at the same time. 
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Any inquiry concerning this communication or earlier communications 
from the examiner should be directed to Carolyn A Paden whose telephone 
number is (571 ) 272-1403. The examiner can normally be reached on 
Monday to Friday from 7 am to 3:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the 
examiner's supervisor, Milton Cano, can be reached by dialing 571-272- 
1398. The fax phone number for the organization where this application or 
proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained 
from the Patent Application Information Retrieval (PAIR) system. Status 
information for published applications may be obtained from either Private 
PAIR or Public PAIR. Status information for unpublished applications is 
available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on 
access to the Private PAIR system, contact the Electronic Business Center 
(EBC) at 866-217-9197 (toll-free). 

/Carolyn Paden/ 
Primary Examiner 1794 
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